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Chapter 1- Preliminary

Salient Features:

e This chapter explains the most important terms used in the legislation, to give it a meaning
which differs from its ordinary, everyday meaning.

e These definitions encapsulate a concept so that it doesn’t have to be repeated every time a
reference is made to it. It eliminates ambiguity and helps to understand the intention of the
statute.

e The chapter explains terms like reasonable accommodation, universal design, public building,
Certifying Authority, person with Benchmark Disability, high support, ICT- Information and

communication Technology.

1. There are three Appellate Authorities mentioned in the Act

The Act provides that when a person with disability has been provided satisfactory and suitable support
in a certain circumstance and he/she is still not able to make legally binding decisions (decisions made
consciously which will require or prohibit certain actions), then he/ she may be provided the support of
another person who has the legal authority (and the corresponding duty) to care for the personal and
property interests of the person with disability.

When a person is not satisfied with the decision of the authority which appoints the legal guardian s/he
may make a request to another authority which is perceived as a higher authority. This higher authority
is required to look into the matter and reverse the decisions of the previous authority, if required. This

authority is called an appellate authority and is notified by the State Government.

The act provides that any person who wants to set up and maintain an institution for persons with
disability, is allowed to do so only when s/he has obtained a certificate from an authority which is
appointed by the state government as competent authority (having the necessary ability, knowledge, or
skill to certify an institution). This authority shall also have the power to revoke the license in certain
circumstances. A person who is not satisfied with the decision of this authority when it refuses to issue

a license or when it revokes a license may make a request to a higher authority to look into the matter
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and if required reverse the decisions of the previous authority. This higher authority is called an

appellate authority.

The act also provides that any person who has a specified disability (a disability listed in the Schedule
of the Act), can apply to a certifying authority for a certificate of disability. If a person is not satisfied
with the decision of this certifying authority, then s/he can request a higher authority to look into the
matter and if required reverse the decisions of the previous authority. This higher authority is called an
appellate authority.

2. Appropriate Government:

This means the central government in case of institutions/ establishments which receive their funds
wholly or substantially from the central government and cantonment boards established under the
Cantonments Act 2006.

It means the state government in case of any local authority or establishments or institutions which

receive their funds from the state government.

3. The dictionary meaning of the word ‘Barrier’ is — ‘a fence or other obstacle that prevents movement
or access’. But the Act defines it in a much wider manner so as to include communicational, cultural,
economic, environmental, institutional, political, social, attitudinal or structural factors which hamper
the full and effective participation of persons with disabilities in society. For instance, ‘stereotyping’
might be an attitudinal barrier, wherein people assume that the quality of life of a person with disability
is poor or that they are unhealthy because of their impairments, and so such a person must live a dull
life without seeking happiness. Lack of availability of books/ materials in Braille for a visually
impaired person can be a communicational barrier. Social barriers are related to the conditions in which
people are born, grow, live, learn, work and age — or social determinants of health — that can contribute
to decreased functioning among people with disabilities. For instance, persons with disability are more
likely to be unemployed than others. Institutional barriers include many laws, policies, strategies or
practices that discriminate against people with disabilities. This may not be intentional but there are
practices which do not accommodate persons with disability denying them equal rights in many

circumstances.
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4. Care Giver could be a family member or any other person who with or without a payment provides

care support assistance to a person with disability.

5. Certifying Authority: - All rights which may be enjoyed by persons with disability can be enjoyed
only when s/he has been certified or officially recognized to have a disability as mentioned in the
Schedule which is part of the act. This task of certification is done by persons, having requisite
qualifications and experience who are competent to issue a certificate of disability. These people are

designated by the government and are called Certifying Authority.

6. While ordinarily the word communication includes both the process and means of imparting or
exchanging of information, the act uses the word to denote various means and formats which are used
to ensure that information reaches or can be accessed by people with disabilities like display of text,
Braille, tactile communication, signs, large print, accessible multimedia, written, audio, video, visual
displays, sign language, plain-language, scribe. It also includes augmentative and alternative modes. (A
term that includes the communication methods used to add on to or replace speech or writing for those
with impairments. These methods are used by people to either produce spoken or written language or
understand it.) This could be done without the use of aids through body language, gestures, sign
language. This may also be done with the help of Aids like paper, pencil, devices that produce voice
output (speech generating devices or SGD's) and/or written output. Electronic communication aids

allow the user to use picture symbols, letters, and/or words and phrases to create messages.

7. Competent authority is an authority which is appointed by the state government for the purpose of

registration of institutions for persons with disabilities and for giving grants to such institutions.

8. Discrimination as per the act includes situations where a person with disability is treated differently
from others only because of the reason of his/her disability. For instance, a child who is refused
admission into a school because he/she is visually impaired or has a learning disability, or a person is
denied the opportunity to apply for a job if he/she is a wheelchair user.

It also includes exclusion, which means not allowing or supporting a person with disability to become
part of a process, organization or public life in general. Example, if a building/ public spaces like bus

stands/ railway stations don’t have lifts or ramps or signs to support the mobility of the visually
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impaired or the hearing impaired, or are otherwise not accessible they are effectively excluding persons
with disability from ordinary public life.

Discrimination also includes restriction which means limiting a persons’ condition, or putting a bar till
a point/ level beyond which a persons’ abilities are not allowed to grow or the person is not allowed to
accomplish.

This results in persons with disability not able to enjoy fundamental freedoms like right to life, liberty,
speech expression, education and employment. It means that persons with disability are unable to
participate in political, economic, social, cultural, civil or any other field. The term discrimination also
includes a situation wherein adequate adjustments are not made as required or as per the specific needs
of a person with disability, to facilitate the process where he/she may be able to enjoy his/her rights

equally with others.

9. An ‘Establishment’ means both a Government Establishment and a private Establishment. This
explanation is important especially because as per this act not only government establishments but also
private establishments (company, firm, cooperative or other society, associations, trust, agency,
institution, organization, union, factory), are required to formulate an Equal Opportunity Policy, which
as per the rules must contain facilities and amenities to be provided to the persons with disabilities, list
of posts identified suitable for persons with disabilities etc. All establishments are required to maintain
records of the persons with disabilities in relation to the matter of employment, facilities provided. All
establishments are also required to follow norms of accessibility determined by the Central
Government. Norms of accessibility means standards set by the government that must be followed
while buildings are being constructed so that they may be easily accessed by persons with disability. In
fact, certificate of completion which is necessary before a building may be considered fit to use will

only be given only when an establishment has followed these norms.

10. The term fund means the National Fund for persons with disabilities, to be established under the

Act.

11. Government Establishment: Government Establishment has been defined as a corporation

established by a Central Act or State Act or an authority or a body owned or controlled or aided by the
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Government or a local authority or a Government company as defined in the Companies Act, 2013 or a
Department of the Government

12. A private Establishment means a company, firm, cooperative or other society, associations, trust,
agency, institution, organization, union, factory. The Government has the power to notify any other

establishment as private establishment through notification.

13. As per the Act A person with Disability is a person with long term physical, mental, intellectual or
sensory impairment/ weakness which, in interaction with barriers, hinders his full and effective
participation in society equally with others.

Thus, this term has been defined in relation with the existence of obstacles, like a person with
blindness/ low vision experiences disability, due to lack of availability of Braille text for reading, or the
absence of audio visual mode for receiving communication makes a hearing-impaired person, a person
with disability. A person who uses a wheel chair becomes a person with disability due to the

inaccessibility of spaces due to the absence of ramps, lifts, wider doorways and corridors.

14. Person with benchmark Disability:

Who is a Person with
Benchmark Disability?

A person with disability affected by- A person with not less than 40% of the

Blindness, Low-vision, Hearing following disabilities as certified by a

Impairment (deaf and hard of hearing), certifying authority - Locomotor Disability,

Dwarfism or a leprosy cured person- Intellectual Disability, Mental lliness,

(Disabilities  defined in measurable Autism Spectrum Disorder, Cerebral Palsy,

terms) Muscular Dystrophy, Chronic Neurological
conditions, Specific Learning Disabilities,
Or Multiple Sclerosis, Speech and Language
disability, Thalassemia, Hemophilia, Sickle
Cell disease, Multiple Disabilities, Acid
Attack  victim, Parkinson's disease

(Disabilities not defined in measurable

terms in the act)
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15. The term High Support means comprehensive supportor support that is related with all aspects of a
person’s life, required by a person with benchmark disabilities for performance of daily activities.
These activities include basic activities of daily living like bathing, personal hygiene and grooming
(including brushing/combing, Dressing, Toilet hygiene (getting to the toilet, cleaning oneself, and
getting back up), walking, get in and out of bed, and get into and out of a chair; the broader definition

(moving from one place to another while performing activities).

In addition to this High Support includes psychological support which means, support relating to the
mind and management of emotions and moods etc. This support is required so that a person with
disabilities is able to make decisions and make use of various facilities for education, employment.
Like a sign language interpreter, for instance, enables a deaf person to work in a mainstream
professional environment. A personal assistant helps a wheelchair user travel to meetings or work. A
child with Autism Spectrum disorder might require regular guidance and counseling to understand the
human relationships around him. A person affected by intellectual disability might require counseling

support on a day to day basis to develop his/her communication skills or to perform daily activities.

The purpose of high support is also to ensure that a person with disability is able to participate in family

life and community life and also proactively participate in his/her own treatment and therapy.

16. Inclusive education- It means a system of education in / \
which children with and without disability study together. Article § of UNCRPD

To make this system work, it become essential that the The Convention on the Rights of

. . Persons with Disabilities provides
methods used for teaching and learning are adapted to meet that at all levels of education system
the individual needs and requirements of children with and amongst all children an attitude
of respect for persons with

disabilities  must be  fostered/
sign language along with speech shall become necessary, in nurtured. This is possible only when

a class having blind children the writing on the blackboard children with and without disabilities
study together and understand each

disabilities. Like in a classroom, with deaf children usage of

will have to be supplemented by speech. Clear instructions

other’s needs and methods of
and their repetition, structured daily routines work better for learning.
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children with autism. Using various means of presentation — Visual, physical guidance, peer modeling.
Avoidance of overstimulation, removal of distracters, providing access to an individual work area or
booth are other techniques used to effectively work with children affected by developmental
disabilities. Also, children with disabilities will have to be trained in the alternative communication
that is suitable for them, like Sign language or Braille. They will also be trained to use augmentative
and alternative means of communication or assistive devices like hearing aids, speech generating

devices.

17. ICT- Information and communication Technology includes all those services which are related
with information and communication, all services through which common people come to know of
what is happening around them or the world over, through one to one communication or one to many.
The term includes telecom services (all types of voice, data and video transmission), that is phone
services (wired/ wireless), satellite, Radio and TV Broadcasting and Internet. The term also includes
web based services which use a combination of programming and data, possibly including human

resources as well, like storage management services, to customer relationship management.

Electronic services include deeds, efforts or performances whose delivery is mediated by information
technology, like e- tailing, customer support and service delivery. Digital service is a service delivered

via the internet or an electronic network and involves minimal human intervention.

These explanations are crucial as the act requires from the government that all communication through
any of these formats should be accessible to persons with disabilities. Any communication through the
electronic media should be in sign language, audio description and close captioning. Closed captioning
(CC) is a process of displaying text on a television, video screen, or other visual display to provide

additional or interpretive information. All websites are also to be made accessible for the print disabled.

17. The term institution include organizations which are established/ set up for the purpose of working
with persons with disabilities, for their education, reception, care, protection, training and
rehabilitation. Like schools for special children, Institutions set up for long term stay of people with

intellectual disabilities, or mental illness. Every institution working for persons with disabilities can be
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maintained only with a license given by a competent authority. This can happen only when the
institution meets the standards and facilities prescribed by the state government.
18. Local Authority: means a municipality, panchayat or a cantonment board or any other authority

established to look into civic affairs.

20. ‘Person with disability having high support needs’ has to be a person with benchmark
disability,- that is a person with not less than 40% of one of these disabilities- Locomotor Disability,
Intellectual Disability, Mental Illness, Autism Spectrum Disorder, Cerebral Palsy, Muscular Dystrophy,
Chronic Neurological conditions, Specific Learning Disabilities, Multiple Sclerosis, Speech and
Language disability, Thalassemia, Hemophilia, Sickle Cell disease, Multiple Disabilities, Acid Attack

victim, Parkinson's disease.

OR

A person with disability affected by- Blindness, Low-vision, Hearing Impairment (deaf and hard of
hearing), Dwarfism or a leprosy cured person

In addition to this such a person must require physical and psychological assistance (comprehensive
support) to participate in family and public life or to carry out activities of daily living and to access

various facilities.

21. Public facilities and Services includes delivery of all forms of services/ public needs like
transport, housing education, shopping or marketing, religious, cultural, leisure or recreational, medical,
health and rehabilitation, banking, finance and insurance, communication, postal and information,
access to justice, public utilities. Examples of the same include Bus services run by state transport
department, hospitals, parks, museums, banks, schools, malls, markets. The intention of the act is to

make all these spaces/ services accessible to persons with disabilities.

22. The term Reasonable Accommodation means any adjustments or modification made without
imposing any undue burden to ensure that Persons with Disability exercise their rights equally with

others. What is considered reasonable depends on various factors like the effectiveness of any
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adjustment in assisting persons with disabilities to access, interact and/or work in society; whether it is
practical to make an adjustment; the financial (or other costs) associated with the adjustment; the
availability of resources to undertake an adjustment; and how much disruption, if any, will be caused to
other people by the adjustment. Example: an employer might lower the height of a desktop to
accommodate a worker in a wheelchair; or provide a quiet, distraction-free workspace for a worker
with attention deficit disorder. Lesser work times, breaks for cat naps, salary on a daily or weekly basis
are examples of reasonable accommodation.

The Rule of Reasonable Accommodation has been propounded in many cases in India.

In Syed Bashir-ud-Din Qadri v. Nazir Ahmed Shah, the Supreme Court observed that that ‘In order
to overcome the impediment of writing on the black board, an electronic external aid could be provided
to the appellant, which could eliminate the need for drawing a diagram and the same could be
substituted by a picture on a screen, which could be projected with minimum effort. With these
directions for providing reasonable accommodation, the Supreme Court held that the disengagement of
the appellant goes against the grain of the PWD Act and hence the order was set aside by the court’.

In Disabled Rights Group vs. Union of India and Others a petition was filed on behalf of a student
who used a wheelchair, Ms. Pooja Sharma, who was unable to pursue her studies at a nationally
recognized institute for law because of lack of adequate facilities and reasonable accommodation of her
special needs. In specific the institution refused to modify her bathroom to accommodate her
wheelchair. The Court observed that ‘Each Centre of Legal Education shall be equipped to provide
appropriate facilities in terms of the physical infrastructure, academic infrastructure and any other
facilities required for the effective participation of studentswith disability, teachers and staff in their
respective activities’.

In JavedAbidi vs. Union of India and Others the petitioner argued that orthopedic disabled persons
face significant difficulty in making use of air transport facilities and that Indian Airlines, the domestic
carrier, should accommodate such passengers by providing “ambulifts” to take such passengers from
the ground level on to the aircraft, and aisle wheel chairs to reach their seats. While granting the plea,
The Court observed that ‘to create a barrier free environment for persons with disabilities and to make
special provision for the integration of persons with disabilities into the social mainstream are some of
the prime objectives of the Act’.

23. Another term of great significance is Universal Design. It means the design of products,

environments, Programmes and services to be usable by all people to the greatest extent possible,
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without the need for adaptation or specialized design and shall apply to assistive devices including
advanced technologies for particular group of persons with disabilities.

The Centre for Excellence in Universal Design, of Ireland describes the term as ‘The design and
composition of an environment so that it can be accessed, understood and used to the greatest extent
possible by all people, regardless of their age, size or disability’. Some of the principles of Universal
Design are Equitable Use, (which means that the design should be marketable to people of diverse
abilities), simple and Intuitive use, tolerance for error and low physical effort.

Examples of the same are- Smooth, ground level entrances without stairs, Buttons and other controls
that can be distinguished by touch, Wide interior doors and hallways, and alcoves with wide turning
space at doors and dead-ends, Volume controls and Speed controls on auditory output, Lever handles
for opening doors rather than twisting knobs, color contrast of floors and staircase.

24. The term Public Building has been defined in the Act to include both a Government Building and a
Private Building used or accessed by the public at large, including a building used for educational or
vocational purposes, workplace, commercial activities, public utilities, religious, cultural, leisure or
recreational activities, medical or health services, law enforcement agencies, reformatories or judicial
foras, railway stations or platforms, roadways bus stands or terminus, airports or waterways. This
explanation has immense importance in the context of the rights of Persons with Disability as the Act
requires that all public buildings be made accessible in accordance with the rules made by the Central
Government within 5 years of the date of notification of such rules. If implemented this will mean that
almost all public spaces will be required to be made accessible to bring them in line with the provisions

of this act.

25. Registered organization could be any of the following:
e an association of persons with disabilities
e or a disabled person organization,
e association of parents of persons with disabilities,
e association of persons with disabilities and family members,
e or a voluntary or non-governmental or charitable organization or trust, society, or
e non-profit company working for the welfare of the persons with disabilities,

It must be registered under an Act of Parliament or state legislature.
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26. Rehabilitation is a process which aims at ensuring that persons with disabilities achieve the best
possible level of functioning in all aspects of their being- Physical, social, sensory, intellectual,
psychological environmental.

27. Special Employment Exchange is an office that is to be set up by the government to facilitate the
employment of persons with disability. It will have the responsibility of collecting and also providing
information to facilitate this process. It will maintain information about persons who want to employ
persons with disability. It will also maintain a database of persons with benchmark disability who are
seeking employment. In addition to this it will maintain a list of vacancies wherein persons with

benchmark disability may be appointed.

28. Specified disability is a disability which is listed in the schedule.

29. Transportation systems include all forms of transport rail, road, air, water and the means of
transport which support last mile connectivity. It also includes road and street infrastructure which
supports road transport.

30. Competent Authority: It is the authority appointed by State Government for the purposes of

registration of Institutions for persons with disabilities and for grants to such institutions.
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Chapter Two: Rights and Entitlements

Salient Features:

e This chapter explains the rights that persons with disabilities are entitled to under the Act.

e At the outset, it lays down the right to equality and non-discrimination of persons with disability
which can be more effective with reasonable accommodation.

e Women and children with disabilities are more vulnerable than others thus they find a special
mention and the act establishes that they shall have equal rights with others.

e Families being the basic unit of a whole community, persons with disabilities are entitled to live
with their families and within the community.

e They have the right to be protected against cruelty, inhuman treatment, abuse and violence.

e Persons with disability have the right to live an informed and healthy reproductive life without
interference from others.

e An important right of persons with disability is that of being seen as a legal person in the eyes
of law, allowing a person with disability to have his/her own bank account and own property.

e Act also has a provision of Limited guardianship for those persons with disability who require

it.

Introduction

People with intellectual disabilities and mental illnesses have been seen as those attacked by evil spirits.
Abuse, ill-treatment and violence has thus been a regular part of their lives, sometimes to do away with
the evil spirits at other times to bring their behavior in line with societal expectations. Sailani village in
Mabharashtra and Dargah of HazratMunawwar Ali Shah Baba in Allahabad are live examples to show
that people with disabilities are being treated with extreme violence and faith related rituals.

Even in urban households where persons with disability may not be seen as symbols of divine
misfortune/ curse, they are considered inferior to others. This enhances their vulnerability to abuse and
ill-treatment. Historically disability was hardly perceived as something resulting from scientific reasons
which could even be prevented in many circumstances. Families having persons with disabilities were
looked down upon, resulting in abandonment of the family member with disability.

Any positive work that happened on the issue of disability was charitable in nature- giving away of

food, clothing or medicine to persons with disability. Slowly with changes in the global scenario and
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with the rise of disability rights movement, there was a shift from
the welfare model to the development model. As a result of this
persons with disability started to participate in their own
development.

For the first time the people with disability were counted as part of
the 2001 census, but the counting was an underestimation as only
few of the actual disabilities were recognized. That was,
nevertheless a start of treating persons with disability as a separate
class deserving rights in line with their special needs. Situation
improved with the passing of the Mental Health Act of 1987, and
setting up of Rehabilitation council of India in the year 1986. In
the year 1995 the parliament passed the Persons with disabilities
Act which had provisions related with early detection, education,
employment, affirmative action, non-discrimination, barrier free

access. It gave a substantial push to the Disability Rights

/Ketki, a two—and—a—half—yech

old girl with physical and
learning disability was killed by
her 55-year-old grandmother
who drowned her in a nullah, in
Kalyan, a city in Thane district
of Maharashtra on 17" August
2014. The grandmother did this
out of frustration regarding the
future of the child and due to
the taunts that she had to hear
from  neighbors about her
stunted physical and mental
development. Ketki is not alone
in having become a victim of
such a heinous crime. History is
replete with instances where
people with disabilities have
been seen as an unproductive
burden on their families and
society and have been left on
the margins either to die or to
barely survive.

Movement. After years of advocacy the Rights of Persons with
Disability Act has been passed which brings about a big change in the rights of persons with
disabilities. This legislation has been enacted to bring the Indian law in line with the UN Convention on
the Rights of Persons with Disabilities. It brings to life the principles of respect for the dignity,
individual autonomy (means freedom to make choices as per ones’ own wishes), non-discrimination

and effective participation.

Equality and Non-Discrimination

The Act puts an onus on the government to make sure that persons with disability have the right to
equality, are treated in a respectful manner. The government has the responsibility of creating an
environment, through which capacity of persons with disabilities can be fully utilized. The act prohibits
any discrimination on the basis of disability, except when it is essentially required for achieving a
logical end. In addition to this, the rules provide that this provision of using discrimination in certain
instances shall not be misused, and the responsibility of its being used positively lies with the head of

the establishment. Also, every person with disability has the right to freedom which can’t be denied on
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the basis of disability. This means various things, like a person cannot be detained in an institution, or
chained or given any medical treatment, forced to become the subject of a research without consent.
The government also has the responsibility of making modifications and adjustments in line with the

needs of people with disability so that they are able to access all facilities available for them.

Women and Children with Disability

Women have occupied a vulnerable position in our society, add a

disability to it and the vulnerability is aggravated, because they ﬂ”’ ticle 7 of UNCRPD \

are more likely to be abused and abandoned. This act provides The UNCRPD recognizes

that women and girls with

that women will have equal rights as others.
disabilities are subject to

Similarly, children affected by a disability are in a position where multiple discrimination and

they are considered inferior in even knowing well about their | thus state parties must take

. . o . measures to ensure the full
needs and requirements and thus their opinion not given any and equal enjoyment by them

weight. This act gives them the right to express their opinion of all human rights and
freely on matters that affect them. This ensures that any action \fndamenmlﬁ cedoms. /

taken or efforts made for their well-being will have their say and

participation and for that reason will be an effective, decision.

Community Life

Due to lack of accessibility, assistive devices, personal care assistance, health care and equal
opportunities it becomes difficult for persons with disability to remain independent. As a result of
which they become a burden on their families financially or otherwise. This pushes families to abandon
their members who are persons with disabilities. As a result people with disabilities end up in
institutions as a matter of last resort having no other place to go. Also, lack of an enabling environment
pushes people to move into institutions even without the intervention of families.

The act says that every person with disability shall have a right to live in the community and must not
feel bound to live in a certain kind of arrangement. To make this possible the government has also been
given the responsibility of making sure that people with disabilities have access to all/ any of the in
house, residential/ community based services. This means that residential and public spaces should be
accessible for those affected by locomotor disabilities, assistive devices like wheelchairs, hearing aids,

prosthetic limbs, personal assistance for care giving should be made available. Community support
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services would include healthcare, accessible hospitals/ / \
health centers, availability of psychologists, psychiatrists, Article 19 of UNCRPD

therapists, counselors for people with mental illnesses and Persons with Disabilities have the
right to be included in the

community. They have the freedom to
activities of daily living. choose their place of residence,
where and with whom they wish to

intellectual disabilities, trainers for children to learn

live. The term community based
Protection from cruelty and inhuman treatment services include all those services
which  prevent  isolation or
segregation from the community. The
services and the facilities that are
from torture, cruel, inhuman and degrading treatment, available to the general public
should also be available to persons
with  disability and should be
humiliation. Historically persons with disability have been responsive to their needs, like all

The act provides protection to persons with disabilities

affecting someone’s self-respect or resulting in

seen as a vulnerable class of people with no sense of market places, places of recreation;

public transport should be made
autonomy or not having the ability to voice their opinions. (ccessible. /
As a result of this they have been subject of research

without their awareness. This act prohibits this practice. It states that no person with disability can be

part of any such research without his/ her consent which must be obtained through accessible modes.
Additionally, the rules framed under the act say that no person with disability shall be a subject of
research except when the research involves physical impact on his body.

The three conditions that must be satistfied before some research can be carried out with a person with
disability as a subject are-

a) The research involves some physical impact on his body.

b) Consent should have been obtained from him through accessible modes (means through which the
individual can communicate).

¢) Prior permission of the Committee for research on disability should have been taken

This committee is to be constituted by the government. Half or more than half the number of persons in
the committee shall be persons with disability or members of registered organizations working with

persons with disabilities.
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Protection from abuse, violence and exploitation

Persons with disability have been victims of abuse and violence due / \
to their vulnerabilities and dependence on others. The onus of Article 16 of the UNCRPD

ensuring protection from abuse violence and ill-treatment has been | The UNCRPD provides that

State parties are to ensure

laced on the government. . .
p & that protection services are

The act explains that the government must follow a mechanism to age, gender and disability

ensure that it comes to the rescue of a person with disability at every sensiive. Also, these

facilities are to be monitored
stage, with regard to a situation of abuse, violence and exploitation. by independent authorities. It

The first step being making people aware of their rights so that | @/so  emphasizes  that
physical, psychological

incidences abuse may be prevented and incase such incidents recovery and rehabilitation

happen prescribing a process for reporting such incidents. The of persons with disabilities

- . . who become victims of an
government shall have the responsibility of taking notice of such o  any
form of exploitation must be

incidents and provide legal remedies for the same. The next step \carried out by the state. /

involves rescuing, protecting and rehabilitating victims of such

abuse.

The mechanism to be followed by the government, for protection of persons with disabilities violence,

abuse and exploitation
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The act empowers people and registered organizations to raise their voice against incidents of abuse or
violence which has been, or is being, or is likely to be committed against a person with disability. In
any such situation, the person or organization must inform the executive magistrate within whose
jurisdiction the incident occurred. Executive magistrates are appointed by the state government and
their local jurisdiction (the area within which they may exercise their power) is determined by the
district magistrate.

In such a situation, the Executive Magistrate is required to take immediate steps to prevent or stop the

act of abuse. In addition to that s/he may pass any other order.
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The act also puts an onus on police officials to take action in case they receive a complaint or come to
know of a situation of abuse or violence. Such a police officer has the prime responsibility of sharing
some crucial information with the person who is facing a situation of abuse. Such a person must be told
that he/she has a right to seek protection by writing to the executive magistrate and he/she must also be
told the details of the Executive Magistrate to whom complaint is to be filed and who has the
jurisdiction to provide assistance to the person. The police official must also inform the affected person
the details of the nearest organization or institution working with person with disabilities and the fact
that he/she has the right to access free legal aid from National or State Legal Services Authority. The
person must also be told that she/he has a right to file complaint under this act or any other law which
deals with the offence. When a cognizable offence is being, or has been committed the police official
shall be duty bound to act according to the law and not only as per this Act. Cognizable offences are
those which are very serious in nature like Murder, Rape, Dowry Death, Kidnapping, theft, unnatural
offences. As per the Criminal Procedure Code, the police official receives an FIR, and can investigate

such an offence without a magistrate’s permission. S/he can make an arrest without a warrant.

Protection and safety

The act also makes special provision for protection and safety of persons with disability in times of
risk, armed conflict (war between communities/ countries), humanitarian emergencies, natural
disasters. Humanitarian emergencies mean a single event/ series of events that are threatening in terms
of health, safety or well-being of a community or large group of people. Special protection is required
as person with disability are likely to be left behind in such situations as they are seen as unproductive/
less productive citizens of a society or those who would have to depend on others for care and
sustenance.

The National and State Disaster Management authority are required to conduct certain activities to deal
with disaster situations, as per the Disaster Management Act. These activities include measures to
prevent any disaster, reduction of the risk or severity or consequences of any disaster, building the
capacity of the people to deal with the disaster. In case the disaster has already occurred, these
authorities are required to assess the severity of the disaster, and carry out evacuation rescue and relief

work.
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The Rights of Person with Disability Act provides that the National Disaster Management Authority
and the State Disaster Management authority are required to ensure that persons with disability are
included in these activities. To be able to do this effectively it becomes essential that a record of
persons with disability is maintained. This is to be done by District Disaster Management authority.

To ensure that the reconstruction work is done in line with the needs of person with disability
accessibility standards have to be maintained. To do this all the reconstruction work must be carried out
in consultation with the State Commissioner. The disaster management team needs to be trained in
various reasonable accommodation measures required for persons with disabilities during disaster

preparedness, rescue and rehabilitation.

Home and family

The act creates some special rights for children with

disabilities. One of them being that every child has the right / UNCRPD Article 23 \

to live with his/ her parents and can’t be separated from

The UN Convention on Rights of
them only for reasons of disability, except when a court Persons with Disabilities holds a

makes an order in that regard as the next best alternative for wider provision in relation to home

and family. It says that the
the child — for the child’s happiness, security, mental and government shall be responsible for

emotional development. ensuring that persons with disability
are not discriminated against in

The alternatives for placing the child with disability have to matters  related  to  marriage,

be exercised in this order of preference parenthood and relationships. It
1. with Parents, re.cognlze.s t}.ze. .rlght of all persons
with  disabilities who are of

2. With near relations (when the parents are unable to take marriageable age to marry and to

care of the child) form a family on the basis of free and
full consent of the intending spouses.

3. within the community in a family setting,

4. Shelter home run by the government or a Non-
Government organization (as a matter of last resort under exceptional circumstances when no other

alternative is possible).

This provision is based on the underlying idea that the best possible environment for the development
of a child can be provided by the family and if that is not possible the child must stay within a

community setting and not institutionalized. Living in an institution limits his/her possibilities to meet
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and interact with people, and also opportunities to build his/her capacities thus also limiting his/ her

possibilities for growth.

Reproductive Rights:
The Act provides that it is the responsibility of the
government to ensure that people with disabilities have / Article 23 of UNCRPD \

access to information related with reproduction and family The UN Convention on Rights of

planning. Persons with Disabilities’ provides
that persons with disability shall have
the right to decide the number and
mental illness and intellectual; disabilities it is common spacing of their children and must

Within institutions especially those meant for people with

have access to age appropriate
information ~ with  respect  to
hygiene and maintenance. This practice adversely impacts reproduction and family planning. /

their health with lifelong results of infertility. Thus, the act K

practice to remove the uterus of women in the name of

prohibits any medical procedure on persons with disability

which leads to infertility without his or her free and informed consent.

Accessibility in voting

The Act puts an onus on the Election Commission of / Article 29 of UNCRPD \

India and the State FElection Commission to make sure
The Convention on Rights of Persons

that all polling stations are accessible to people with with Disabilities defines participation

disabilities and all the materials related with the elections in political and public life in a wider
sense and says that people with
disability should have a right to
this aspect can be achieved by ensuring that the build participate in political and public life

is understandable and accessible to them. Accessibility in

environment, voting systems, website is accessible. and it extends not only to equality in

voting but also in being elected. It
means they should be able to vote by
Access to Justice secret ballot without intimidation,
o . should be able to stand for elections
The act says that a disability must not come in the way of and hold office and perform all public

a person trying to access court, tribunal, authority, Junctions.  Assistive  technology

. : Interpreters, sign | . audio/
commission or any other body having judicial or quasi- (Interpreters, sign language, audio

visual aids) should be used wherever
judicial or investigative powers. This means that a person keauired, /
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must not be discriminated against while trying to access any of these institutions to seek justice. For
persons with disability to access courts in an equal manner support measures have to be put in place by
the government so that people living away from families and those with high support needs can
exercise their legal rights.

The National and State Legal Services Authority have been made responsible for ensuring that every
scheme, programme, facility or service they provide must also be accessible to persons with Disability.
This can be done only when these authorities make reasonable adjustments or modificationsto all their
programs so that they may be accessed equally by person with

disability as by the able bodied. / \
. . . Article 13 of UNCRPD
The act says that all public documents must be in accessible

UN convention on the Rights

of Persons with Disabilities
Census report, Town planning reports, Village records, Records of provides that States parties

the National banks, Birth and death register. All those departments/ shall - promote  appropriate
training for those working in

the field of administration of

formats. Some examples of public documents are Electoral roll,

offices in courts where documents are to be filed, registered or

stored should have equipment to ensure that processes like filing, Jjustice including police and
1 i - J taff.
storing and referring could be done through accessible formats. Q’ISOHS aff- /

This means that all documents could be accessed in audio/Braille

format by people with visual/ hearing impairments.

The facilities in courts should be such that all communication that happens within the court like
recording of testimonies, giving of arguments or opinion could be done by persons with disabilities in
their preferred language and means of communication. This could mean use of sign language for people
with speech hearing impairments, use of amplifiers, speech generating devices for people with speech

disabilities or learning disabilities.

Legal Capacity

The Act provides that people with disability enjoy the right to legal capacity and recognition equally
with others before the law. It means that persons with disability should be treated like autonomous,
independent individuals having a unique identity before the law. Like any other individual a person
with disability shall have the right to have a bank account and manage his/her own financial affairs in
his/her own name. He/she also has the right to own and inherit movable and immovable property. It is

also common for family members or near and dear ones or friends to provide support to a person with
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disability especially in financial or property related matters. However, when there is a conflict/
disagreement between the person providing support and the person with disability regarding such a
matter the person providing support should not continue to provide support to the person with
disability. But it must not be presumed that there is disagreement or the aims of the person providing
and accepting the support are incompatible, only on the basis of the fact that they are related by blood,
affinity (marriage) or adoption.

A person with disability might feel some discomfort with a person who is providing support due to any
influence exercised by him/ her or due to any disagreements. In such a situation, the person seeking
support is free to change this arrangement and take the support of some other person. This change in
the support arrangement will be seen as functional from the day when the person with disability starts
to seek the support of another person. But it will not invalidate any transactions entered into by the

person with disability while he/she was part of a previous arrangement.

The Act also mandates that a person providing support must respect the dignity privacy and autonomy.
It means that the person with disability should be treated respectfully, should not be observed or
disturbed persistently by the person providing support and must not lose the right to govern his/her own

life because of the support arrangement.

Provision for Guardianship
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Guardianship is provided to a person with disability when a district court or any other designated
authority finds that suitable and sufficient support has been provided to the person but he/she is not able
to make legally binding decisions, or decisions that are consciously made which either requires or
prohibits certain actions. This person who provides guardianship is called a limited guardian who is
consulted by the person with disability and makes a decision on behalf of the person with disability.

There may be persons who require the support of a guardian repeatedly or complete support on a
regular basis. Also there might be people who require guardianship during periods of relapses. Under
the act the court may also provide such support if required by a person with disability. The decision to
provide total support will be reviewed on a periodic basis to understand the kind of support that has to
be provided and the way in which it is to be provided. The Government has the responsibility of
designating one or more authorities to mobilize the community and create social awareness to support

persons with disabilities in exercise of their legal capacity. This authority also has the responsibility of
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creating support systems so that persons with disabilities living in institutions and having high support

needs are able to exercise legal capacity.
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Chapter 3- Education

Salient Features:

1. The chapter specifically makes provisions for
A survey of school going children is

required to be undertaken every five
2. It provides for measures that the Government and years, to identify children with

education of children with disabilities.

local authorities must take for maintaining a system disabilities, determining their needs

and the extent to which they are

of inclusive education. being met. The first such survey must

3. Additionally it provides for specific measures for be done within two years of the act
ensuring that the system of inclusive education may coming into force.
be run sustainably, with the support of human,
financial and other resources.
With respect to education the Act puts an onus on the government, municipality, panchayat or
cantonment board to ensure that all educational institutions funded or recognized by them are required
to create a setup where children with and without disability learn and study together. To make this
possible the system of teaching and learning has to be adapted to meet the learning needs of children
with Disability. To begin with the Act mandates that every child with disability must be admitted to
these schools without any discrimination. To ensure that the children are able to study in this
schoolefforts must be made make the campus and other facilities accessible. Various other
modifications also need to be made in line with the Individual requirements of children. The Act makes
a special provision for blind and deaf children who must be taught through appropriate means of
communication. Learning disabilities must be detected early in a child’s life and changes should be
made in the teaching and learning practices followed in the school so that the needs of children with
learning disabilities are met. The progress of each child with disability in terms of completion of
education should be met. To aid or facilitate the access of education by children with

disability,transportation facilities must be provided to such children and their attendants if any.

To make the above-mentioned system a reality the act also provides that specific measures will have to
be taken by the Government, panchayat, cantonment board, or municipality to build capacities of
various stakeholders within the education system. It provides that teacher training institutions shall be

established. Teachers should be employed especially those with disabilities who are trained in sign
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language and Braille and who are also trained at teaching
children with intellectual disabilities. Even professionals
and staff members will be required to be trained to support
and facilitate inclusive education in school.

The Act also lays down the specific measures that must be
taken to ensure that inclusive education becomes a reality.
These may be classified into two categories. One is related
to increasing the capacities of the human resources which

are part of the education system. As part of these efforts

/ Article 24 of UNCRPD \

The UN convention on the Rights of
Persons with Disabilities highlights
that inclusive education is to be
provided with the aim of full
development of human potential and
sense of dignity and self-worth for
development of personality, talent
and creativity of persons with

disabilities, enabling them to

participate in a free society.
the government is required to establish teacher training

/

teachers who are persons with disability and trained in Braille and sign language and in teaching

institutes, train the existing teachers, employment of

children with intellectual disabilities. All staff members must be trained to support this system of
education. This means that the cleaning staff the administrative staff must also understand that children

with disabilities have special needs and must be treated equally with others.

The second category of efforts needs to be made in the areas of logistics, materials and financial
support to children with disability. The Act provides that children with benchmark disabilities should
be provided scholarships in addition to books, materials, assistive devices till the age of 18 years free of
cost. Use of augmentative and alternative modes of communication needs to be promoted like Sign
language and Braille needs to be used for children with speech, communication or language disabilities.
They are those communication methods which are used to supplement or replace speech or writing for
those people who have impairments. They are used for enabling a person to speak/ generate or

understand spoken or written language.

Changes need to be made in the curriculum and examination system to bring them in line with the
needs of children with disabilities. The Act provides for establishment of resource centers to support
the work of educational institutions. The Government and local authorities also has the responsibility of

promoting participation of persons with disabilities in adult education programmes equally with others.
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Measures that must be taken by the government to support education of persons with
disabilities
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Chapter Four — Skill Development and Employment

Salient Features: / \
Article 27 of UNCRPD

e This chapter explains the steps the Government

The Convention on the Rights of
Persons with Disabilities provides
skills and employment amongst persons with that people with disability have the
right to favorable conditions of work.

needs to take for promoting the development of

disability, like providing loans, training, and This  would  include  equal
marketing of products made by person with opportunifies and equal
remuneration for work of equal

disability. value. They also have the right to

. e safe and healthy working conditions,

e [t prohibits any discrimination in employment on including protection from
the basis of disability (even when the disability is harassment, —and the redress of

. . . grievances. In addition to this it says
acquired during service). that persons with disability must also

be able to exercise their labor and
trade union rights on an equal basis

an employee acquires disability while in service. KWM’ others. /
e The Government establishments are required to

make their workplaces accessible. This has to be done by making any changes required to suit

e [t lists the various measures that may be taken when

the specific needs of persons with disability.

e [t provides for making of an Equal Opportunity Policy which will list all facilities and
provisions made for persons with disability.

e [t also requires maintenance of records related to persons with disability, like their number, the
nature of work done by them and the facilities provided to them.

e [t provides for a system of solving problems or responding to complaints by persons with
disability through a Grievance Redressal Officer. Every organization must employ such an
officer who must look into and act upon each complaint registered with him.

Vocational Training and Self Employment
The Act puts an onus on the Government to make schemes and programs to support the employment
and vocational training of persons with disabilities. A special mention is made for provision of the

loans at a rate much lower than the normal rate of interest in the banks. Vocational education prepares
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people to work in a trade/ craft or in professional vocations. Vocational education may take place at the
secondary, higher secondary, further education and higher education levels.

Some examples of vocational training include auto mobile repair, weaving, repair of gadgets and
instruments (mobile phones and computers) electrical Repairs, tailoring, printing, culinary skills,
hardware and software repairing, marketing of agricultural produces, rain water harvesting and
watershed management. Vocational skills include public speaking, personality development, writing
skills, communication / soft skills.

The schemes formed by the government must be of such nature that they involve persons with
disabilities whether they be formal training or non- formal vocational training. In addition to this there
must be facilities to ensure that these trainings are accessible to persons with disabilities, or they are
able to participate in the training. These could include notifications of trainings in accessible formats,
transportation facilities, fee waivers, sign language interpreters, documents in Braille, accessible spaces
chosen for training and any other modification required for persons with disability.

Special trainings need to be organized for those with developmental, intellectual, multiple disabilities
and autism which prepares them for jobs present in the market. Loans should be given or there should
be microcredit (a system of lending where a small amount is lent at a low interest to new businesses.
Products that are made by persons with disability must be marketed by the government. Data needs to
be maintained about the progress that has been made by persons with disability as part of training in
skills or employment.

Thus, the act creates a system of facilitating/ supporting the economic independence of persons with
disability at every stage of the process- starting with providing skills and training, to ensuring loans to
start business and then marketing of products.

Non- Discrimination in Employment

The Act prohibits government establishments to discriminate / \

against a person on the basis of his/her disability in matters of

) ) Article 27 of UNCRPD
employment. Some establishments may not be required to As per the United Nations
follow this rule only if the government notifies that the nature Convention on the Rights of

Persons with Disability, Persons
with Disability cannot be held in
with disabilities can’t be employed there. slavery or servitude and must be
protected  from  forced  or

of work carried out in the establishment is such that person

Within all Government establishments suitable changes and
compulsory labor.

adjustments have to be made so that the persons with K /
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disability are able to function and do their work as easily as

others. The environment of the workplace must be such that
there are no barriers (whether physical, communicational,
cultural, economic, environmental, institutional, political,
social, attitudinal).

A promotion can’t be denied to a person on the basis of
disability. If a person meets with an accident or for any other
reasons acquires disability during the period of service, no
government establishment has the right to remove this person
from service or reduce him/her in rank.

If this employee is no more able to do the work which he/she is
required to do in the present position he/she shall be shifted to
any other position with the same pay and service benefits. If it
is not possible to shift the employee to any post, then he/she
must either be kept in a position that is created or maintained

specifically for this purpose in excess of the required number

It is very often the physical
barriers that society has erected
in areas such as transport,
housing and the workplace,
which are then cited as the
reason why persons with
disabilities cannot be employed.
For example, as long as
workplaces are designed and
built in ways that make them
inaccessible to wheelchair users
employers will be able to “justify”
their failure to employ
wheelchair users. Governments
should develop policies, which
promote and regulate flexible
and alternative work
arrangements that reasonably
accommodate the needs of
disabled workers.

till a suitable position arises. The other alternative is to keep the
person in service till the age when he can start receiving ‘

pension from the establishment.

Equal Opportunity Policy

Both government and private establishments are required to

International labour
Organization

notify an Equal opportunity policy which will include measures that the establishment has decided to

take for supporting the employment of persons with disabilities. A copy of this policy has to be

registered with the Chief Commissioner or the State Commissioner. The Policy needs to be put up on

the website and needs to be displayed in a clearly visible place in the office where it can be seen or

attracts the attention of the people working in the office. Equal opportunity policy of an establishment

which has 20 or more employees or that of government establishment must contain certain essentials as

per the Rights of Persons with Disability Rules. They are:

1. Facilities that are to be provided to the persons with disabilities so that they may do their work

smoothly in the establishment.
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2. A list of posts identified for persons with disabilities in the establishment.

3. Which assistive devices are being provided and what has been done to ensure that people with

disabilities are easily able to access and move around within the workspace.

4. The mannerin which persons with disabilities would be selected for various posts, their training after
the recruitment or before promotion to a new position, preference that they shall be given in transfer
and posting, special leave and preference in allotment of residential accommodation.

5. The policy must also make a mention of the appointment of a liaison officer for the purpose of
recruitment of persons with disabilities.

Maintenance of Records

The Act makes it mandatory for establishments to maintain records regarding matters of employment

and the facilities provided and the various ways in which the establishment has decided to comply with

the provisions related to skill development and employment of persons with disability. The records that
have to be maintained must contain the following:

1. The number of persons with disabilities who are employed and the date from when they are

employed;

2. The name, gender and address of persons with disabilities;

3. The nature of disability of such persons;

4. The nature of work being rendered by such employed person with disability; and

5. The kind of facilities being provided to such persons with disabilities.

Employment exchanges are required to maintain records of those persons with disability who are

looking for employment. These records maintained by the establishment shall be open to inspection by

the authorities appointed by the government at all reasonable hours or to check whether the provisions

of the act have been complied with.

Grievance Redressal Officer

A Grievance Redressal Officer needs to be appointed by every establishment to deal with grievances
arising out of the schemes and programs for persons with disability which are formed by the
government to support the employment of persons with disability. There are several situations in
which a person with disability working with an establishment may register a complaint with the

Grievance Redressal Officer. They are:
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1. When a person with disability has been discriminated against in matters relating to employment.

2. When an establishment refuses to make changes, or create a barrier free environment to suit the
needs of a person with disability.

3. When a person is denied promotion on the ground of disability.

4. When a person is removed from service or is reduced in rank after he/she acquires a disability

while in service.

It is the responsibility of the Grievance Redressal Officer to file the complaint and investigate it.
After that the officer shall take up the matter with the establishment for some action which
corrects the situation. The officer is required to maintain a register of all complaints and he/she
is required to inquire into every complaint within two weeks of its registration. If the person
who filed, the complaint is not satisfied with the action taken then he/she might approach the

District Level Committee on disability.
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Chapter Five: - Social security, Health, Rehabilitation and Recreation

Salient Features:
e This chapter consists of provisions relating to social security of persons with disabilities
including features like caregiver allowance, pension, aids and appliances.
e It lays down provisions that the government must take for prevention of disability and
promotion of health.
e It highlights measures that need to be taken for rehabilitation of persons with disabilities.
e The chapter makes provisions for promotion of culture, recreation and sporting activities

amongst persons with disabilities.

Social Security
It is the responsibility of the Government to ensure that persons with disabilities have a decent
standard of living which allows them to live independently or within the community. For this the
Government needs to formulate schemes and programs. The act specifically mandates that if any such
schemes have been formulated and some assistance is being provided, the assistance provided to
persons with disability must be 25% higher than the assistance provided to others. The reason for this
provision is that the living costs for people with disabilities are always higher than the living costs for
any other individual. This is because of the additional costs related to lack of accessibility, healthcare,
assistive devices. The factors that the Government needs to keep in mind while formulating these
schemes are disability, gender, age, and socio-economic status. This means that a scheme for the
benefit of children must have a component on early identification and intervention, education, sports
etc., while a scheme for adults must have components on vocational training and livelihood.
A program for women must have components on livelihood, economic independence, maternal health.
Depending on the nature of disability a program will have components of different types of assistive
devices like devices for the hearing impaired, visually impaired or orthopedic disability. The socio-
economic status will also determine the various components of a program or scheme, like giving away
of free assistive devices will be essential for people with lower socio economic status before they may
be encouraged for education or employment and people with higher economic status might be more

looking for opportunities to work than just the availability of devices.
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These schemes must provide for some basic support systems for persons with disabilities like
community centers with good living conditions in terms of safety, sanitation, health care and
counselling, facilities for children and adults who have been abandoned by their families. These
facilities must include shelter and opportunities for livelihood. The Act also provides that support is to
be provided to persons with disabilities in times of disasters both natural and man-made and in areas of
conflict. Women must be provided support whether financial or otherwise for livelihood and for
bringing up their children. Persons with disabilities must have access to safe drinking water and
accessible facilities for sanitation both in urban and rural areas. This means that government needs to
build accessible public toilets both in urban and rural areas. Government has also been given the
responsibility of framing policies for posting and transfer of employees with disabilities. Special
Employment exchanges are required to maintain data on vacancies arising out of establishments and

data on jobs provided to persons with disabilities as well.

Healthcare
The Government has also been given the responsibility of Article 25 of UNCRPD

ensuring that it protects and promotes the health of persons The UN convention on the Rights of

with disabilities. The provision on health is divided into two Persons with Disabilities provides
that specific healthcare facilities

must be provided for early
reach people with disabilities. In the second part the identification and for prevention of

parts. One part is related with ensuring that healthcare facilities

government is required take steps for prevention of disabilities. | Jfirtherance of any disabilities. In
addition to that healthcare facilities

need to be provided with free and

healthcare facilities Government has to provide informed consent of people with
disabilities.

To ensure that people with disabilities are able to access

1. Free health care closer to the place where persons with

disability reside especially in villages, but this facility \ /

is provided free of cost only to those who fall within a
particular income ceiling which is determined by the government.

2. People with disability should be able to access all parts of a government or a private hospital
without any barriers. (these could include communicational, cultural, economic, environmental,
institutional, political, social, attitudinal or structural factors). The building should be

accessible. The cost of healthcare is to be such that it can be afforded by those with disabilities.
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The facilities within these hospitals should be such that person with disability are able to easily
communicate with the staff.

3. When persons with disability visit the hospital they should be attended to and treated in priority.
This means that hospitals could create separate queues for them or treat them first in a line of
patients.

The Government has also been given the responsibility of preventing disability broadly by two
methods, one isthrough awareness and training amongst the people about health and causes of

disability etc., and the other is by making active interventions in the area of health.

The disability pension, aids, appliances, medicines, diagnostic services and corrective surgery are to
be provided free of cost only to those within a certain income ceiling which is to be decided by the
government. The Unemployment allowance is to be given to those persons with disability who have
been registered with the special employment exchange for more than two years but could not find
employment. Insurance schemes are for those persons with disability who have not been covered
under Employees State Insurance Schemes, or any other statutory or Government sponsored
insurance schemes. Care Giver allowance is to be given to those persons with disability who require
the support of an individual whether for activities of daily living or psychological support or support
of an interpreter or a personal assistant for using a wheel chair.

\_ J
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Insurance schemes
The medical needs of a person with disability are different from others and vary on the basis of their
age nature and extent of disability. Ageing might also bring changes in the nature of the disability.
Thus, support through the medical and corrective procedures or other milestones of life becomes
essential to make sure that a person with disability is able to sustain himself/ herself. The Act provides
that the government must make insurance schemes specifically for people with disabilities.
Rehabilitation

Government and local authorities must organize services and programs for persons with disabilityso
that they are able to live a comfortable and wholesome life with independence. This means that plans
for their rehabilitation need to be made which will include healthcare facilities, opportunities for
education and employment. Rehabilitation is a wider term and might include many other measures
which may be required to ensure that people with disability are able to participate in public life with
others. It could include providing training to visually impaired persons in mobility, and assistive
devices especially to poor persons with disability.

These efforts are regularly made by NGOs who arein / \
Article 26 of UNCRPD

touch with persons with disability and understand their

issues in depth. Thus, the Act also mandates that the | 4S per the UN convention on the Rights
with Persons with Disabilities

government  consults these organizations  while | ,.nupilitation must begin at the earliest

formulating some special programs and services meant | possible stage and should be based on

multidisciplinary assessment of individual

for people with disabilities. The purpose is to ensure that needs and strengths.

any service or program should be effective and must

satisfy the needs of the person with disability.In addition \ /

to this the Government is also required to give financial support to Non-Government organizations

which are working for the cause of people with disabilities.
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Research and Development

It is the
responsibility of
the government
to do research

and development
Measures to be taken by
Government for making

or facilitate it

through other

people aware about
disability individuals  and

institutions on
issues like

1. Habilitation —
It is a process in

which a child is

made to learn the simple tasks of daily living and to acquire fine motor skills- usually involving the
synchronization of hands and fingers—with the eyes, smaller movements that occur in the wrists,
hands, fingers, and the feet and toes.Fine motor skills are involved in activities like showering, dressing
up, holding things, moving around.

It also involves learning gross motor skills- movement and coordination of the arms, legs, and other
large body parts and movements. They participate in

actions such as running, crawling, swimming, etc. / \
It can also involve other skills that contribute to mobility, Article 31 of the UNCRPD

communication and performance of activities of daily | The UNCRPD emphasizes upon the
collection and use of statistics and

research on the issue of disability which
2. Rehabilitation- A process that helps people with | can feed into effective policies. When
such  research is done, legally
established safeguards need to be
participate in public life. It may also mean the process | followed to ensure confidentiality and
respect for privacy of individuals with

living and enhance quality of life.

disability live an independent life which allows them to

which facilitates the restoration of a person’s life to

disabilities.

normalcy or uptil an optimum level of comfort. K /

The Government must also carry out research on any

other issues which may facilitate the empowerment of persons with disabilities.
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Culture and Recreation

The Act provides that the government must protect the rights of persons with disability to have a
cultural life and to participate in recreational activities. To do so the government must take two kinds of
measures.

The government must provide for specific facilities and monetary support for artists and writers with
disabilities so that they are able to freely pursue their interest and talents. Other efforts have to be
directed towards ensuring that all recreational activities whether indoor or outdoor must be made
accessible for people with disabilities or need to be structured in a manner that persons with disability

may be able to participate in them easily.

Making art accessible to
people with disability

Developing technology People with hearing
and assistive devices to impairment must have
ensure that people with access to television
disabilities can be with sign language
involved in recreational interpretation or sub
activities titles.

The courses in culture
and art must be Promoting recreation
designed to ensure centres
participation of people
with disability

Encouraging the
participation of persons
with disability in
scouting, dancing and
other outdoor activites
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Sporting Activities
The Government has the responsibility of ensuring that people with disabilities are able to participate in
sporting activities. The sports authorities have been given a greater responsibility under the Act of
understanding/acknowledging that people with disabilities have an equal right to engage in sporting
activities. The schemes and programs that sporting authorities develop must have a structure and plan
so as to include people with disabilities.
The task of fulfilling this right must be done in two ways,

1. By ensuring that the existing infrastructure, facilities, courses and programmes are redesigned

and redeveloped in such a manner that people with disabilities are able to access them.
2. By Making specific efforts targeted at people with disabilities like allocation of funds for

developing infrastructure and organizing sporting events for people with disabilities.

Multi sensory features need to be added to all sporting
facilities so that people with disability are able to participate
in them.

Specific efforts that are needed for participation of people with disabilities in sporting activities
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Chapter 6: Special Provisions for Persons with Benchmark Disabilities

Salient Features:

e This chapter makes special provisions for people with benchmark disabilities.

e Children with benchmark disabilities have the right to free education till the age of 18 years.

e Seats have to be reserved for persons with benchmark disabilities in institutions for higher

education and government jobs.

e The chapter also lays down the manner in which the vacancies reserved for persons with

disabilities have to be filled.

e Employers in the private sector need to be given incentives to encourage them to employ

persons with disabilities.

e Establishments are required to file returns to employment exchanges about the vacancies

created for persons with disabilities.

Person with benchmark Disability:

Who

is a Person with
Benchmark Disability?

A person with disability affected by-

Blindness, Low-vision, Hearing
Impairment (deaf and hard of hearing),
Dwarfism or a leprosy cured person-
(Disabilities

terms)

defined in measurable

A person with not less than 40% of the
following disabilities as certified by a
certifying authority - Locomotor Disability,
Disability, Mental lllness,
Autism Spectrum Disorder, Cerebral Palsy,

Intellectual

Muscular Dystrophy, Chronic Neurological
conditions, Specific Learning Disabilities,
Multiple Sclerosis, Speech and Language
disability, Thalassemia, Hemophilia, Sickle
Cell disease, Multiple Disabilities, Acid
Attack
(Disabilities not defined in measurable

victim,  Parkinson's  disease

terms in the act)
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Free education for children with benchmark disabilities

This chapter highlights the specific rights of persons with benchmark disabilities. Every child with

benchmark disability has been given the right to free
education in a school in his neighborhood or a special
school of his choice. The responsibility for ensuring that
each child has access to free education has been placed
with the government or local authorities. Also, the
Government and local authorities has been given the
responsibility of ensuring that the environment within
which the education is provided is
conducive/favorable/encouraging for the child. This
provision is extremely important especially in the light of
the discrimination that children with disabilities regularly

face while starting education.

Reservation in higher educational institutions

/ Article 24 of the UNCRPD \

The United Nations Convention on the
Rights of Persons with Disabilities
provides that in addition to formal
education state parties must facilitate the
learning of Braille, alternative script,
augmentative and alternative modes of
communication and orientation and
mobility skills and facilitating peer
support and mentoring.

\ /

The Act provides that in all Government institutions of higher education and those that receive

financial aid from the Government, 5% of the total number of seats are to be reserved for people with

benchmark disabilities. For admission to all educational institutions of higher education the upper age

limit for persons with benchmark disabilities shall be five years more than the upper age limit for

others.

Reservation and Identification of posts for reservation

Government has the responsibility of reserving at least 4% of the total number of vacancies in each

group of posts for persons with benchmark disabilities. The reservation framework as per the Act is:

1. 1% reservation for persons with Blindness/ Low Vision

2. 1% reservation for persons who are deaf or hard of hearing

3. 1% reservation for persons with Locomotor disability
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4. 1% reservation for persons with Autism, Intellectual, learning disability, mental illness, multiple

disabilities (which means a combination of any of the disabilities mentioned above).

The reservation in promotion shall be according to instructions issued by the government. Any
government department may be excused from following this system of reservation only when the
government has declared this through a notification. The notification must also mention the conditions
as per which a certain department will be exempted from following the system of reservation. The
Government may make such a decision in consultation with the Commissioner or the State

Commissioner on the basis of the nature of work carried out in an establishment.

The Government is required to identify jobs which can be reserved for persons with benchmark
disabilities. To be able to do this effectively it is the responsibility of the government to form an expert
committee which will have people with benchmark disabilities. This committee will have the
responsibility of identification of posts. The Government also has the responsibility of reviewing

theidentified posts at regular intervals. This time period or interval must not exceed three years.
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Process of filling up vacancies

If the nature of the vacancies is such that persons with a certain disability cannot be employed in those
positions,then the vacancies may be filled by an interchange amongst the various categories. This can
be done only by the approval of the government. This means that when a blind person can’t be
employed in an establishment the vacancy shall be filled by a person who is deaf or hard of hearing or
who has locomotor disability or who is affected by Autism, Intellectual, learning disability, mental
illness. The government can also increase the upper age limit for employment of people with

benchmark disabilities through a notification.
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Incentives to employers in private sector

The Government and the local authorities have been given the responsibility of giving incentives to
employers in the private sector with the purpose of encouraging them to employ persons with

benchmark disability to the extent of 5% of their workforce.

Special employment exchange

It is an office established and maintained by the government which keeps information about people
who seek to engage employees from amongst persons with benchmark disabilities, and about people
with benchmark disabilities who are seeking employment and vacancies for people with benchmark

disabilities.

Under the Act the Government may pass a notification which requires that Employer at each
establishment submits a document to the special employment exchange which has details about the
vacancies which exist for persons with benchmark disabilities in the establishment or are about to come
up. All establishments shall be required to follow this notification and submit this information with the

employment exchange.
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Special schemes and development programmes
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Land allotted at a concessional rate is to be used for the purpose of promoting housing, shelter, setting
up of occupation, business, enterprise, recreation centres and production centres. For reservation in
agricultural land and poverty alleviation programs priority is to be given to women with benchmark

disabilities.

Computation of Vacancies:
4% of the total number of vacancies are to be reserved for people with benchmark disabilities.

Reservation in promotions shall be according to the instructions issued by the government.

+ »

Every Government establishment is
required to maintain a vacancy based roster to calculate the vacancies reserved for persons with
benchmark disabilities. In this roster or register the establishment is required to put down all vacancies
arising whether in identified posts or non-identified posts so that calculation of reserved vacancies is
possible. When advertisements in relation to vacancies are made, it must clearly mention the number of
vacancies reserved for persons with each category of benchmark disability.

An interchange of vacancies can be done in a government establishment only after the process
prescribed for filling up the posts reserved for persons with benchmark disabilities has been followed
properly.

Submission of returns on vacancies

Six monthly returns:
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Every Government establishment must submit to local special employment exchange returns in Form -
I once in every six months,

e for the period from 1st April to 30th September- within the month of October

e for the period Ist October to 31st March- within the month of April

Every Government establishment must submit to local special employment exchange returns in
Form — II once every two years, within the month of April, at the time of closing of every
alternate financial year.

The first two yearly return is required to be submitted for the financial year closing on 31st
March, 2019.

Every Government establishment is required maintain a record of employees with disability.
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Chapter 7- Special provisions for persons with disabilities with high support needs

Salient Features:

e This chapter highlights the process by which persons with benchmark disabilities who need
comprehensive support may apply to an authority for seeking such support.
e This chapter also highlights the rights of persons with benchmark disabilities who have high

support needs.

The term High Support means comprehensive support/ assistance, that is related with all aspects of a
persons’ being. This kind of support maybe required by a person with benchmark disabilities for
performance of daily activities. These activities include Basic activities of daily living like bathing and
showering, personal hygiene and grooming (including brushing/combing, Dressing, Toilet hygiene
(getting to the toilet, cleaning oneself, and getting back up), walking, get in and out of bed, and get into
and out of a chair; the broader definition (moving from one place to another while performing

activities) eating.

In addition to this High support includes psychological support which means, support relating to the
mind and management of emotions and moods etc. This support is required so that a person with
disabilities is able to make decisions and make use of various facilities for education, employment.
Like a sign language interpreter, for instance, enables a Deaf person to work in a mainstream
professional environment. A personal assistant helps a wheelchair user travel to meetings or work. A
child with Autism Spectrum disorder might require regular guidance and counseling to understand the
human relationships around him. A person affected by intellectual disability might require counseling
support on a day to day basis to develop his/her communication skills or to perform their daily
activities.

The purpose of high support is also to ensure that a person with disability is able to participate in family
life and community life and also proactively participate in his/her own treatment and therapy.

A person with benchmark disabilities who needs high support can apply to an authority requesting them
to provide high support. Any other person or organization may also apply on behalf of the person who

needs high support. When such an application is received by the authority it will refer this application
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to an assessment board. The Assessment board is required to assess the case after which itsends a report
to the authority. The assessment board certifies the need for high support and the nature of that support.
As per this report the authority is required to provide support to the person with benchmark disability.

(The authority to which such an application for High support can be made is yet to be notified by the
Government similarly who shall constitute the Assessment Board has also not been notified by the

Government)

The process for seeking support for people with benchmark disabilities who have high support needs
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Chapter 8- Duties and Responsibilities of appropriate Governments

Salient Features:

e This chapter highlights the specific responsibilities of the Government under this Act.

e The Act provides that the Government must spread awareness and sensitize the general public
about issues of persons with disability.

e The Government is required to lay down standards of accessibility for physical environment,
transport, communication.

e It is also the responsibility of the government to promote the production of goods with
Universal Design, which can be used by people with diverse needs.

e Not only the new establishments but also the old ones are required to be made accessible under
the RPWD Act.

e The Government is also required to develop human resources for the purposes of this Act.

Awareness campaigns

The Government has the responsibility of ensuring that the rights of persons with disabilities are
protected. For this purpose, it is required to make people aware and sensitive towards the issues of
persons with disability and their rights. To achieve thisaim the Government has been given the
responsibility of organising and supporting campaigns for spreading awareness about the rights of
persons with disability. These campaigns are to be organized in consultation with the Chief
Commissioner or the State Commissioner.

The objectives of the awareness campaigns that are to be organised by the Government may be divided

in two categories,
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Value based changes include,
1. Encouraging the values of respect for diversity, inclusion and empathy.
2. Recognizing the skills and abilities of persons with disabilities and the contribution they make to
the country’s workforce.
3. Decisions made by persons with disabilities about having a family life and raising children must

be respected.

Changes to influence various stakeholders,

1. Orienting and sensitizing schools, colleges and universities about disabilities and rights of
persons with disabilities.

2. Employers, administrators and co-workers must be oriented to various disabilities and their
results and the rights of persons affected by these disabilities.

3. The rights of persons with disabilities must be made part of the curriculum in schools, colleges

and Universities.
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Accessibility

It is the responsibility of the Central Government to make /

rules and lay down standards of Accessibility of physical Article 9 of UNCRPD \

environment, transportation, information and The UNCRPD in addition to

communications. This means that the central government | providing for creation of accessible

. . . built environment also highlights
will lay down standards regarding the specific features of a . . EHE

that live assistance and
built environment or system of transport or in the field of | intermediaries, including guides,
information and communication that will have to be met or readers a.nd professional — sign
language interpreters should be

complied with. provided in buildings open to the

These standards for public buildings have been specified in public. /

the Harmonized Guidelines and Space Standards for Barrier
Free Built Environment for Persons with Disabilities and Elderly Persons which were issued by the
Government of India, Ministry of Urban Development in March, 2016.

Standards for Bus Body Code for transportation system were specified in the notification (number
G.S.R. 895(E)) of the Government of India in the Ministry of Road Transport and Highways, dated the
20th September, 2016.

For Information and Communication technology those website standards need to be followed which are
followed by all Government of India websites. Documents placed on websites must be in Electronic
Publication (ePUB) or Optical Character Reader (OCR) based pdf format.

Various Ministries and Departments are required to ensure that the rules laid down regarding
accessibility are complied with. The Accessibility standards that have been notified must be reviewed
by the central government keeping in mind the improvements in technology and latest scientific

knowledge.

Access to Transport

Government has been held responsible for ensuring that facilities are made available for persons with
disabilities to use various modes of transport like buses, trains, airplanes. For this purpose, facilities
have to be provided at the bus stops, railway stations and airports. These facilities must be in line with
the standards of accessibility determined by the central government for parking spaces, toilets, ticketing

counters and ticketing machines.
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The Government is required to take measures to provide access to all modes of transport for persons
with disability. To achieve this objective a component or accessory could be added to the system of
transport which was not part of it at the time of its manufacturing. This should be done only if it’s safe,
practicable and not too expensive to do. It should also not change the structure/design of the system in a
substantial manner.

To compliment the accessible means of transport it shall also be the responsibility of the government to
make sure that roads are also accessible and easy to navigate spaces for persons with disability.

In addition to making changes in and upgrading the system of transport the government must also
promote the personal mobility of person with disability. It must encourage the use of vehicles that
individuals with disability may themselves be able to use when vehicles have been altered as per their

requirements.
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Access to information and communication technology

The Government has been given the responsibility of ensuring that all content that is available in audio
(radio) print (newspapers/ magazines) and electronic media (Television) should be in accessible
formats or alternative formats in which persons with disability may be able to understand it. So, the
content must be available in sign language and Braille to be easily understood by the Hearing impaired

and the Blind.
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Specifically, in case of electronic media, facilities like the audio description (an explanation of a visual
in voice format for those who are blind or with low vision), Sign language interpretation and close
captioning of the content must be done to make it reach persons with disability. Close captioning is the
text version of the spoken part of a television, movie, or computer presentation. Electronic goods which
are meant for everyday use should be in Universal Design. It means the design of products,
environments, programmes and services should be usable by all people to the greatest extent possible,

without the need for adaptation or specialized design.

Consumer goods
The Government has the responsibility of promoting the development, production and distribution of
goods of general use which are of such design that they may be used by the maximum categories of

people including persons with disability and the elderly.

Mandatory observance of Accessibility norms

Every new building that is built must comply with the norms of accessibility which have been notified
by the Central Government. Thus, all features of the building must be such that they match the features
mentioned in the Harmonized guidelines for the built environment. If the building plan is not in line
with these norms the establishment will not be granted permission to build the structure.

If the building itself after construction doesn’t comply with the norms it will not be given a certificate
of completion and the owner of the building will not be allowed to take occupation of the building. This
means that every new building must comply with the norms that have been laid down for making

spaces accessible for persons with disability.

Time limit for making existing infrastructure and premises accessible and action for that purpose
The Act requires that all existing public buildings must also be made accessible within five years of the
rules having been notified. The Rules were notified on 15" June 2017. Thus, all public buildings are to
be made accessible before 15 July 2022. The central government can give extension of time to
different states depending on how prepared each of the states are to make the existing buildings
accessible. To achieve this goal the Government and local authorities are required to make an action

plan. In this plan the government must set priorities for making all public buildings accessible which
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provide essential services like primary health centers, civil hospitals, schools, railway stations and bus

stops.

Time limit for accessibility by service providers.
All Government and private service providers must start providing services in line with the accessibility
guidelines as mentioned in the rules within a period of two year from the date of notification of the

rules that is within before 15" July 2019.

Human Resource Development
As per the Act the government is required to develop the human resources for the proper
implementation of the Act. These efforts must be made in addition to the efforts made by the
Rehabilitation Council of India for the same purpose. The development of Human resources involves
two aspects they are

1. Training all stakeholders and civil society members on the rights of persons with disability.

2. Training of persons with disability to lead an independent life.

Human Resource
Development

Traning of persons with
disability on Independent
living

Training of stakeholders on
Disability Rights

Training of stakeholders
1. In all courses for the training of Panchayati Raj Members, legislators, administrators, police

officials, judges and lawyers a component on Disability rights must be included.
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2. Disability Rights should also be included within all educational courses for schools, colleges
and University teachers, doctors, nurses, para-medical personnel, social welfare officers, rural
development officers, asha workers, anganwadi workers, engineers, architects, other
professionals and community workers.

3. Family members and care givers of persons with disability should be given training in
Independent living and building community relationships.

4. Training for Sports teachers with focus on adventure.

The capacity of persons with disability must also be increased through training in Independence and
community living. Universities must also promote research on disability studies by setting up
trainingcenters for this purpose. For the purpose of development of human resources, the Government
must do needs assessment every five years and formulate a plan for the recruitment and training of

people for performing of various functions under the Act.

Social audit

It is the responsibility of the Government to do an Independent assessment of all the schemes and
programs to check that that there is no negative impact on persons with disability and their needs are

being properly met through these schemes and programs.
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Chapter 9: Registration of Institutions for Persons with Disabilities and Grants to such
Institutions
(The rules mentioned in this chapter are not applicable to institutions that have been established by the

Central or State Government)

Salient Features:

e This chapter lays down the process of registration of institutions maintained for the care of
persons with disability.

e It also explains the situations in which the certificate of registration may be cancelled.

e There is also a provision for appeal against the decision of the authority granting the certificate
of registration.

e [t lays down the time limits for grant of certificate after the application has been made and the
time period within which an appeal should be filed if the applicant is not satisfied with the

decision of the authority giving the certificate.

Competent Authority

The State Government is required to appoint an authority which will have the necessary ability,
knowledge, and skills to perform the function of registration of institutions for persons with disabilities.
Registration

An institution can be established and maintained for the welfare of persons with disability only if it has
been registered under this act and it has obtained a certificate by the above-mentioned authority. Those
institutions which have been set up for the care of mentally ill and obtained a licence under the Mental
Health Care Act, 2017 are exempted from the requirement of registration under this act.

Application and grant of certificate of registration

Application for the registration of the institution must be made in a specified format which is to be
prescribed by the State Government. After the application is received the authority responsible for the
registration will find out if the applicant has followed all the provisions and rules that have been laid
down in the Act and the rules. If the Authority is satisfied it is required to grant the certificate within a
period of 90 days of receiving the application. If the authority is not satisfied with the inquiry about the

institution, then it will refuse to grant the certificate. The refusal must also be communicated to the
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applicant. In case the Authority plans to refuse the granting of the certificate of registration it must also

give an opportunity to the applicant of being heard.

The certificate of registration will be provided only if the institution is in a position to provide facilities
and meet the standards that have been prescribed by the State Government. The Certificate will remain
in force for a certain time period which is to be prescribed by the State Government. When this time
period expires, the certificate must be renewed. The nature of the certificate must be determined by the
State Government.

When the certificate is to be renewed the application for the renewal must be made at least 60 days
before the period of validity of the certificate expires. The certificate must be displayed at a place
where it will be clearly visible to everyone.

On every application, which is made for grant or renewal of the certificate of registration a decision
must be made within a certain time period which is to be prescribed by the State Government.
Revocation of registration

There are two situations in which the certificate of registration can be revoked

1. When the applicant/ institution has presented incorrect/false information to the authority to get
the certificate made or to get it renewed.

2. When the applicant/ institution has broken rules or not followed conditions which it was
supposed to follow after the certificate had been granted, and the certificate was granted on the
promise that these rules will be followed.

Before the certificate is cancelled/ withdrawn the holder must be given an opportunity to present the

reasons for why the certificate should not be cancelled.

Functioning after cancellation of the certificate

The institution must stop functioning from the date of cancellation of the certificate. If the people in
charge of the institution have not filed an appeal the functioning must stop on the day, when the time
limit for filing the appeal expires.

If an appeal has been filed against the decision of the authority but the order of the cancellation of the
certificate has been maintained, then the institution must stop functioning on the date of the order of the

appeal.
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When the certificate of registration has been cancelled, the competent authority may decide that a
person who was an inmate or a resident of that institution shall be sent back to the custody/ care of his

parent/ spouse/ guardian or transferred to any other institution.

Appeal
When a person is not satisfied with the order of the authority which refused to grant the certificate or
which cancelled the certificate he may file an appeal to an authority which will be notified by the state

government. This must be done within the time period prescribed by the state government.

Assistance to registered institutions
It is the duty of the government to give financial support to registered institutions so that they may be
able to provide services and implement the schemes and programs related with welfare of people with

disabilities.
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Chapter 10: Certification of Specified Disabilities
Salient Features:
e This chapter explains the process of obtaining a disability certificate.
e It explains what are the essential requirements while applying, who can apply and to whom.
e The steps that the medical authority takes while processing an application are also outlined.
e The person whose application has been rejected also has the option of an appeal against the

decision of the medical authority.

Guidelines for assessment of specified disabilities

It is the responsibility of the Central Government to set down rules/ principles for assessing the extent
of specified disability.

Designation of certifying authorities

It is also the responsibility of the Government to determine the people who will have the qualification/
experience to become certifying authorities or who are capable enough or have the required skill and
knowledge to issue a certificate of disability. In addition to this the Government will also lay down the

area within which each certifying authority will function and the rules and conditions that it must

b
e EE

applicant lives. When the person with disability is, process followed for making of a disability certificate

follow while functioning.

Procedure for certification

Any person applying for a certificate of
disability must apply in form IV which is part of
the Rights of Person with Disability Rules, 2017.

Medical Authority verifies
the information shared
by the applicant

The application may be made to the medical
authority where the applicant was undergoing
treatment in connection with his disability. The
applicant can also apply to a medical authority

which is notified as a competent authority to

1ssue a certificate within the district where the

a minor or is suffering from an intellectual
disability because of which he will not be able to make such an application it must be made by the legal

guardian or any organization registered under the Rights of Persons with Disabilities Act, having the
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minor applicant under its care. Along with the application form are to be submitted three things, Proof

of residence, two recent passport size photos and Aadhar card.

After the application is received the medical authority carries out two steps:

1. The verification of information given by the applicant.

2. An assessment of disability in terms of the guidelines issued by the Central Government in this

regard.

After satisfying itself about all the details the authority issues a disability certificate. The certificate is
in Form V' as per the rules if the disability is related with amputation or complete permanent paralysis
of limbs or dwarfism or blindness. The certificate will be in Form VI in case the applicant has multiple
disabilities. Form VII will be used in case the applicant has any disability other than those mentioned
above. The certificate issued could be a permanent certificate where there is no chance of any changes
in the disability whether in its nature or degree. Otherwise, when there is a chance of some change in
the disability the certificate will mention the time for which the certificate will remain valid. If the
applicant is not eligible for a certificate of disability, he should be informed of the same in form VIIIL.
Here the applicant should also be informed about the reasons for rejection of his application. It is the
responsibility of the state and
Union Territory Government to
ensure that there is an online
facility for providing the
certificate of disability. The
certificate issued to a person
with disability shall be valid all
over the country. Through the
process of this certification the
person with disability becomes

entitled to apply for facilities,

concessions and benefits.

Y Form V, VI, VIl and VIIl are various formats for disability certificates which have been included in the Rights of Persons
with Disability Rules.
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If a certificate was issued under the previous act it will remain valid for the time period specified in the
certificate.

Appeal

If any person is not satisfied with the decision of the certifying authority, then he may apply to the
appellate authority to be determined by the state Government. The process to be followed while

considering the appeal also needs to be determined and notified by State Government.
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Chapter 11: Central and State Advisory Boards on Disability and District Level Committee
Salient Features:
e This chapter provides for setting up of a Central Advisory Board at the National Level and the
State Advisory Board in all the States at the State Level.
e It provides a list of all persons who will be part of the Board at the Central and State Level.
e It describes the functions that are to be performed by the State and Central Advisory Boards.
e [t also prescribes the terms and conditions of service and disqualifications for the members who

will be on the Central and State Board.

The Central Government is required to set up a Central Advisory Board on Disability. It will be a
national-level consultative and advisory body on issues related with disability. It will have the
responsibility of ensuring that a comprehensive policy evolves for the empowerment of persons with
disabilities and the full enjoyment of rights. The Board will have several members like the Minister in
charge of Department of Disability Affairs in Central Government and of all State Governments,
Secretaries of the Government of India in charge of Departments/ Ministries of Social Justice and
Empowerment, School Education and Literacy, and Higher Education, Women and Child Development
Panchayati Raj, Industrial Policy and Promotion, Urban Development, Housing and Urban Poverty
Alleviation, Secretary of NITI Aayog. *The Board will also have as its members Chairpersons and
Managing Directors of various corporations involved in some work related with Persons with
Disabilities, like National Handicapped Finance Development Corporation, National Institute for the
Visually Handicapped, and other institutions associated with Education or Medical Education (Medical

Council of India), or Higher Education (University Grants Commission) etc.

2 As per the Act the Board will consist of more than 90 members, for a full list please refer to the law.
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Some 18 Members are to be nominated by the Central Government. Out of these, five (5) members
have to be experts in the field of Disability and Rehabilitation, ten (10) members have to be persons
with disabilities from Non-Governmental Organizations working on the issue of Disability. (The law
mentions that these members have to be persons with disabilities as far as practical, which means it is a
recommendatory provision and exception to it can be allowed, but preference must be given only to
persons with disability). Out of these ten members at least five have to be women, one must be from

Schedule Caste and one from Schedule Tribes.
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Also three members out of the total eighteen members must be representatives of National level
Chambers of Commerce and Industry.

A nominated member of the Board is required to hold office for a term of three years from the date of
his nomination. Even if a member’s term has expired he/she is required to hold office till the entry of a

SucCCessor.
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A nominated member can be removed by the Central Government before the expiry of the term if it
thinks that is required. This is done after giving the member a chance to show why this should not be
done. A nominated member is free to resign by just writing to the Central Government. Nominated
Members who are experts on the issue of disability and those who represent the national level chambers
of Commerce and Industry are eligible to be nominated again. The Central Advisory Board must meet

once in six months.

Functions of the Central Advisory Board:

1. To Advise the Central Government and the State Governments on policies, programmes,
legislation and projects with respect to disability.

2. To develop the national policy to address issues associated with disability.

3. Reviewing and coordinating the activities of all the Government Departments and other
Government and Non Government organizations working on issues related with persons with
disabilities.

4. To proactively ensure that schemes and projects for Persons with Disabilities must become part
of the national plans by raising the issue with concerned authorities and international
organizations.

5. Make suggestions about accessibility, reasonable accommodation, and nondiscrimination for
persons with disabilities with respect to information, services and built environment.

6. The Board will also assess the impact of laws, policies and programmes to ensure full
participation of persons with disabilities.

7. Any other function assigned by the Central Advisory Board.

Just like a Central Advisory Board is required to be set up by the Central Government at the national
Level, the State Governments are required to set up a State Advisory Board which will have a very
similar composition like the Central Advisory Board. Its members will include Minister in charge of the
Department of Disability affairs in the State Government, Secretaries to State Government in charge of
Department of Disability Affairs, School Education, Health and Family Welfare, Panchayati Raj,
Industrial Policy and Promotion, Labour and Employment etc. The provision on Nominated members is

the same as it was for the Central Advisory Board. Terms and conditions of Service and
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Disqualifications are also the same. The functions performed by the State Advisory Board are also the
same but at the State Level. Also, just like the Central Advisory Board, the State Advisory Board must
also meet at least once in six months.

The State Government is required to set up a district level committee on disability which is required to

perform functions as determined by the State Government.
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Chapter 12: Chief Commissioner and State commissioner for Persons with Disabilities

Salient Features:
e This chapter provides for appointment of Chief Commissioner at the Central Level and State
Commissioner at the State Level for persons with disabilities.
e It also lays down their requisite qualifications, salary, allowances, and employees to be
appointed under their supervision.

e The Chapter also lists the functions and powers of the Commissioners.

Under this chapter the Central Government has been given the power to appoint a Chief Commissioner
for persons with disabilities. The Central Government can also appoint two commissioners to assist the
Chief Commissioner. Out of these two commissioners one must be a person with disability. The
minimum criterion to become a Chief Commissioner or a Commissioner is that the person must have
special knowledge or practical experience in the area of rehabilitation. The salaries, allowances and
other conditions of service of the Commissioners, the Chief Commissioner and of any employees
working under their supervision are to be determined by the Central Government. It will also be the
responsibility of the Central Government to assess the kind of people/ employees who will be required
to assist the Chief Commissioner to perform his/ her functions. These employees are required to work
under the control and supervision of the Chief Commissioner. The Chief Commissioner will receive
assistance from an Advisory Committee which will have a maximum of eleven members who will be
experts from different disabilities.

Functions of a chief Commissioner

Some of the functions that are to be performed by the Chief Commissioner are:

1. He/she shall on his/her own initiative or otherwise identify provisions of any laws, policies,
programs or procedure which are not in line with the Rights of Persons with Disabilities Act,
and suggest corrective measures to make changes.

2. In matters where Central Government is responsible the Chief Commissioner is required to look
into cases of violation of rights of persons with disabilities and the safeguards available to these
people. Additionally, he/she is required to take up the matter with concerned authority for
corrective action. Safeguards for persons with disability with respect to other laws/ policies are

also to be reviewed and recommended.
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3.

To make recommendations about the effective implementation of those provisions in various
laws that protects the rights of persons with disabilities.
He/she must also make recommendations about the effective implementation of the treaties and
international instruments like the UN Convention on the Rights of Persons with Disabilities.
Promotion of research in the field of Rights of persons with disabilities.
Promoting awareness about the Rights of persons with disabilities.
The Chief Commissioner is required to monitor the implementation of the RPWD Act and any
other schemes and programs meant for persons with disabilities.
Monitoring the use of funds that have been spent by the Central government for the benefit of

persons with disabilities.

The Chief Commissioner is required to take the advice of other commissioners while

performing the above-mentioned functions. When the Chief Commissioner advises or gives a

direction to an authority, that authority needs to take the corrective action and inform the Chief

Commissioner about the same within three months of the date when the direction was received.

When an authority doesn’t accept a direction or recommendation it is required to inform about

the reasons for the same to the Chief Commissioner and the aggrieved person within three

months of the date when the direction was received.

Powers of a Chief Commissioner

Just like the Civil Court has certain powers while it is trying a case under the Code of Civil

Procedure the Chief Commissioner has the same powers while performing his/her functions

under this Act. Those powers are:

1. To authoritatively call on a witness or order him/her to be present in the his Court.

2. The Chief Commissioner may ask for any document to be looked for or searched and
produced before him/ her.

3. He/she may demand to look into any public record or a copy of it from any Court or office.

4. Receiving evidence on affidavits.

5. The Chief Commissioner has the power to issue orders for the examination of those
witnesses or documents that for some reasons are not able to be present or produced before

him or her.
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The way giving false evidence intentionally or fabricating false evidence in any stage of a judicial
proceeding is punishable under the Indian Penal Code with imprisonment which may extend to seven
years and fine, similarly giving false evidence in a proceeding before Chief Commissioner is also
punishable, and in this regard the proceeding before the chief commissioner are treated as a judicial
proceeding.

Intentional insult or interruption to public servant who is sitting in judicial proceeding is punishable
under the Indian Penal Code with simple imprisonment for six months and a fine of up to Rs 1000. A
proceeding before the Chief Commissioner is treated in the same manner and is punishable in the same
manner.

There are certain activities which are considered offences in a civil court like absconding to avoid the
service of a summon, omission to produce a document, omission to give notice or information to a
public servant, giving false evidence, with malicious intentions to get a favorable order, false statement
made in any declaration. With regard to these activities the Court of Chief Commissioner is treated as a
civil court, and these activities will be treated as offences.

The Chief Commissioner is required to submit an annual report to the Central Government but he/she is
also required to submit Special reports regarding an issue that is urgent or important and it should not

be postponed till the submission of the Annual report.

The Central Government has the responsibility of laying the Annual and Special Reports before both
houses of the Parliament along with the memorandum of action taken or which is proposed to be taken
on his recommendations and the reasons why the recommendations are not being followed. The manner
in which the annual and special reports shall be prepared and the details they will contain will be
determined by the Central Government.

At the State Level also all State Governments are required to appoint a State Commissioners for
Persons with Disabilities. The provisions related to the qualifications, salary and allowances of the
Commissioner and his/her employees, assistance given by the Advisory Committee to the State
Commissioner are the same as those for the Chief Commissioner. The only difference is that the
Advisory Committee assisting the State Commissioner can have a maximum of five members who will
be experts from the field of disability.

The functions to be performed by the State Commissioner are also the same as those by the Chief

Commissioner but only within and for the benefit of the particular State.
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Other provisions in relation to the action to be taken by authorities to whom the Commissioner makes
the recommendation are also the same as in case of the Chief Commissioner. The State Commissioner
has similar powers like the Chief Commissioner while hearing a case. The proceeding before it is also
to be treated as a judicial proceeding.

The State Commissioner is required to submit an annual report to the State Government. Special reports
are to be submitted regarding matters which are urgent and important. The Annual and Special Report
are to be tabled before each house of the State Legislature along with a memorandum of the action
taken or proposed to be taken as per the recommendations of the Commissioner and the reasons for not

following any of the recommendations.
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Chapter 13: Special Courts

Salient Features:
This chapter provides for the setting up of a Special Court for speedy trial of offences committed under
the Rights of Persons with Disabilities Act.
Special Court
This chapter provides for the setting up of a special Court for speedy trial of offences committed under
the Rights of Persons with Disabilities Act. The decision of which Session Court will be designated as
Special Court in each district is to be made by State Government in agreement with Chief Justice of the
High Court of that State.
Special Public Prosecutor
For every Special Court the State government will

1. Either specify a public prosecutor

2. Or appoint an advocate who has been in practice as an advocate for 7 years or more.
This person will hold the position of a special public prosecutor for the purpose of conducting cases in

that court. He/she will receive a fee as decided by the State Government.
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Chapter 14: National Fund for Persons with Disabilities

Salient Features:
e This chapter provides for constitution of a National Fund for Persons with Disabilitiesand also

lays down how the accounts of this fund are to be managed what sums will go into this fund.

This chapter provides for constitution of a Fund called the National Fund for Persons with Disabilities.
In that fund the following sums shall be credited:
1. All the sum available under the Fund for People with Disabilities which was created on 11"
August 1983
2. Sum available under the Trust Fund for Empowerment of Persons with Disabilities which was
formed on 21st November, 2006, under the Charitable Endowment Act.
3. All sums which are to be paid by Banks, Corporations and Financial Institutions as a result of
judgment dated 16th April, 2004 of the Honorable Supreme Court.
4. All the amounts which are received by way of grant, gifts, donations, benefactions, bequests or
transfers
5. Money received from the Central Government including Grants in Aid.
Money from other sources can also be made part of this fund as per the discretion of the Central
Government.
How this fund will be used and managed will be determined by the Central Government. It is also the
responsibility of the Central Government to maintain accounts of this fund including the Income and
Expenditure Account. An annual statement is also to be prepared of the Accounts and the manner in
which this is to be done is to be decided after consulting the Comptroller and Auditor General of India.
The Accounts of the Fund shall be audited by CAG. This means CAG has the duty to officially inspect
the accounts or conduct a systematic review or assessment of the accounts. This is to be done at
intervals which will be determined by CAG. The Amount of money spent by CAG on conducting the
Audit of accounts of the Fund shall be payable from the fund itself. The CAG or any other person
appointed by the CAG for the purpose of auditing of accounts will have the same rights and authority

as is enjoyed by it while auditing Government accounts.
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There is specific mention that CAG shall have the right to demand that books of accounts, vouchers
other documents and papers required while auditing should be produced before him. CAG also has the
right to inspect any of the offices of the Fund.

When the CAG or any other person appointed by CAG has certified the State Fund Accounts then the

Accounts along with the Audit Report is required to be laid before each house of the Parliament.
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Chapter 15: State Fund for Persons with Disabilities
Salient Features:
e This chapter provides for creation of a State Fund for Persons with Disabilities by every State
Government.
e [t also establishes the responsibility of management of State Fund.

e CAG has a major role to play in auditing the accounts of the State Fund.

Under the Act every State Government is required to initiate/create/begin/ form a fund which will be
called State Fund for Persons with Disabilities. How the fund shall be used and managed shall be laid
down and specified by the State Government. It is the responsibility of the State Government to ensure
that the Accounts and other records of this fund are maintained properly, especially the Income and
Expenditure Account.

The manner in which the Accounts shall be maintained shall be decided by the State Government after
consulting the Comptroller and Auditor General of India. The Accounts of all State Funds shall be
audited by CAG. This means CAG has the duty to officially inspect the accounts or conduct a
systematic review or assessment of the accounts. This is to be done at intervals which will be
determined by CAG.

The Amount of money spent by CAG on conducting the Audit of accounts of State Fund shall be
payable from the state fund itself.

The CAG or any other person appointed by the CAG for the purpose of auditing of accounts will have
the same rights and authority as is enjoyed by it while auditing Government accounts.

There is specific mention that CAG shall have the right to demand that books of accounts, vouchers
other documents and papers required while auditing should be produced before him. CAG also has the
right to inspect any of the offices of the State Fund.

When the CAG or any other person appointed by CAG has certified the State Fund Accounts then the

Accounts along with the Audit Report is required to be laid before each house of the Parliament.




83|Page

Chapter 16: Offences and Penalties
Salient Features:
e This Chapter highlights the punishments for Individuals who don’t follow the provisions of this
Act.
e It puts the onus on the officials of the company for any offence committed by the company.

e The chapter also lists the acts which have been called atrocities under the Act.

Punishment for not following the provisions of Act or rules

Any person who violates the provisions of the Rights of Persons with Disabilities Act or of any of its
rules for the first time will be punishable with a maximum fine of Rs 10000. If the same person
violates any provisions of the Act or any of its rules for the second time or more the same will be

punishable with a fine between Rs 50,000 to 5 lakh.

Offences by Companies

When an offence under the Rights of Persons with Disability Act is committed by a company or
persons who were in charge of the company meaning who were conducting the day to day affairs of the
company and people who were responsible to the company shall be considered to have committed that
offence. Also, the company as a separate legal entity would be considered to have committed that

offence. The proceedings shall be carried out against the company and the individuals responsible both.

There are two conditions under which people in charge of the company will not be considered guilty of

the offence committed by the company

1. When the offence was committed without the knowledge of these people.

2. When reasonable steps were taken by these people to avoid the commission of an offence.
If an offence has been committed by a company and it has been proved that it was committed with the
agreement of director, manager, secretary or any other officer of the company or these officers have
willingly allowed or were secretly involved in the happening of the offence then they shall be
considered guilty of having committed the offence and the proceedings will be carried out against them
also. In the context of these provisions company means a body-corporate or a firm or any association of

Individuals. Director in relation to a firm means a partner in the firm.
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Punishment for fraudulently availing any benefit meant for persons with benchmark disabilities
Any person who deceives or tries to deceive to obtain any benefits which have been provided in the Act
for persons with benchmark disabilities shall be punished with a maximum fine of one lakh rupees or

imprisonment up to two years or both.

Punishment for offences of atrocities (a cruel act involving physical violence or injury)

Certain acts have been termed as offences of atrocities:

1. The act of speaking to a person with disability with disrespect with the intention of making
him/her feel ashamed and injuring his/her dignity in a place within public view.

2. A physical attack or using force on a person with disability with the intention to cause shame or
disgrace, the act of physically harassing a woman with the intention of insulting her.

3. Having control over a person with disability and denying that person food or fluids out of one’s
own free will or with full knowledge.

4. Being in a position of power and being able to influence the will of a child or woman with
disability and using that position to exploit him/her sexually.

5. Voluntarily injures any limb or sense or damages any supporting device of a person with
disability.

6. There are several cases in which a woman’s pregnancy is terminated through a medical
procedure if she has severe disabilities. This is done with the opinion of a registered medical
practitioner and with the consent of the guardian of the woman with disability. In any other case
when a person performs a medical procedure or directs that a medical procedure be performed
on a woman for termination of pregnancy without her express agreement to the process, it shall

be treated as an offence.

All the above-mentioned acts shall be treated as atrocities under the Act and shall be punishable with

imprisonment for a term between six months to five years and with fine.
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Punishment for failure to furnish information

Any person who has the duty to provide information or a statement or answer a question or produce a
book, account or other documents under this act or as per any order or direction made under the Act
must do so and if he/she either fails or refuses to provide the information or document he/she shall be
guilty of an offence and shall be punishable with a fine extending up to RS 25000. If a person continues
to refuse the sharing of the information a further fine will be imposed up to the maximum amount of Rs

1000 for each day of the refusal after the first day of the order of punishment or fine.

Previous sanction of appropriate Government
If an employee of the Government has committed an offence, then the court will acknowledge that the
offence has been committed either after the approval from the government or only when an officer

makes a complaint about the offence on behalf of the Government.

Alternative punishments
When a person commits an act which is an offence under the Rights of Persons with Disability Act and
also under another Central or State Act, he/she shall be punished under that Act which provides for a

harsher punishment or punishment of a greater degree.
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Chapter 17: Miscellaneous
Salient Features:
e This Chapter highlights the powers of the Central Government with respect to the
implementation of the Rights of Persons with Disability Act.
e It also lists the matters regarding which the Central Government and the State Government can
make rules.

e The Chapter points out that the RPWD Act repeals the Persons with Disabilities Act, 1995.

The implementation of the RPWD Act is to be carried out in addition to the other laws and not in place
of them. An action of a Government or any official of the Government or any officer or employee of
the Chief Commissioner or the State Commissioner shall not face any adverse legal consequences if it
is done in good faith or if the intention of the act committed was to carry out the provisions of the
RPWD Act in a bona fide manner.
If a difficulty arises in the implementation of the RPWD Act, central Government has been given the
power to give directions or make provisions in line with the Act or compatible with the Act, which are
necessary to remove the difficulties. This, the central Government can do through an order published in
official gazette.
The Government has the power to issue any such order only within the period of 2 years from the date
of commencement of Act (from the day the Act became enforceable).
Every order made by Central Government under this provisionhas to be laid before each house of the
Parliament.
The Central Government has the power to make rules regarding the following matters:
1. The manner in which the Committee for research on disability will be constituted.
2. The manner in which the Equal Opportunity Policy will be notified to the Chief Commissioner
and the State Commissioner.
3. The manner in which records about persons with disability are to be maintained by various
establishments.
4. The manner in which the register of complaints is to be maintained by the Grievance Redressal
Officer.
5. How the information will be provided by the establishments to the Special Employment
Exchange.
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10.

11.
12.

13

14.
15.

Who will be part of the Assessment Board which will determine who is a person with
Benchmark Disability with High Support Needs and the manner in which this assessment is to
be made.

Standards of Accessibility for physical environment, transportation, information and
Communication.

The manner in which an application can be made for obtaining a disability certificate, format of
the certificate of disability.

Allowances that are to be paid to the nominated members of Central Advisory Board.

The procedure to be followed for transaction of business in meetings of Central Advisory
Board.

Salaries and allowances of Chief Commissioner and Commissioners.

Which experts are to be appointed and how as part of the Advisory Committee (which will

assist the Chief Commissioner).

. The content and the manner in which the Annual Report is to be prepared by the Chief

Commissioner.
Rules about the process and management of the National Fund.

The manner in which the accounts of the fund are to be prepared.

The State Governments of each of the States has the power to make rules regarding the following

matters:

1. The manner in which the Committee for research on disability will be formed.

2. The manner in which support is to be provided to a limited guardian.

3. The manner in which an application is to be made to obtain a certificate of registration for
institutions meant for welfare of persons with disability.

4. What facilities are to be provided and which standards are to be met by institutions so that they
get a certificate of registration.

5. How long the certificate of registration will remain valid and the conditions under which the
certificate will remain valid.

6. The time period within which an application for registration or renewal of the Certificate of

registration should be disposed off.
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10.

11.

12.

13.

14.

15.

16.
17.

The time period within which an appeal to the competent authority is to be filed when the
application for certificate of registration has been rejected.

The time and manner in which an appeal is to be filed against the order of certifying authority
which has refused to give a certificate of disability.

The allowances that have to be paid to the nominated members of the State Advisory Board.
Procedure for transaction of business in the meetings of State Advisory Boards.

Who will form part of the District Level Committee and what functions will be performed by it.
Salaries, allowances and conditions of service of State Commissioner and officers and staff of
State Commissioner.

Who shall be appointed as experts and how in the Advisory Committee which assists the State
Commissioner for persons with disabilities.

The manner and content of the Annual and Special reports which are to be prepared by the State
Commissioner.

The fee or remuneration that is to be paid to the Special Public Prosecutor who will responsible
for looking after cases under the RPWD Act in the Court of Session designated as a Special
Court in each district.

How the State Fund for persons with disabilities is to be formed and how it is to be used.

The form in which the accounts for state funds are to be prepared.

The Rights of Persons with Disability Act nullifies the Persons with Disability Act (1995). This

means that RPWD Act will now be implemented in place of the previous disability law. Even

though the 1995 law has been nullified if any action is taken under the provisions of the old law it

will be assumed to have been done under the corresponding provisions of the new law.




